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TRADE SECRET RIGHTS (KNOW-HOW)
PROTECTION

PaccmompeHbl  0CcobeHHOCMU  2paXdaHCKo-
npagogoll oxpaHbl npasa Ha cekpem npoussodcmea
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Peculiarities of civil law protection of trade secret
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of protection and territory of protection are analyzed in
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uHhopmayus
Dlnﬂ kaxaoro obbekta npaBa MHTENMek-
TyanbHo cobcBenHoc B K PO on-
peseneH nopsgok Npu3HaHUs ero oxpaHocnocob-
HOCTV CO CTOPOHbI FOCYyAapCTBa, CPOK ero npaso-
BOW OXpaHbl, MEXaHU3M 3aluTbl U TeppUTOpUS,
Ha KOTOPOM eiCTBYET pexum oxpanbl [1]. B aton
CBSA3K CBOEW CrelMduKoi no OTHOLLEHWIO K ApY-
MMM pesyrnbTatam MHTeNNeKTyanbHon AesTenbHo-
CTV BblenseTcs CekpeT NpousBoACTBa (HOY-xay).
OpHa v3 BaxHeWLLNX 0COBEHHOCTEN HOY-Xay
3aKioYaeTcs B TOM, YTO HA CErOAHALUHMIA LeHb
ero npasoobnagatento He TpebyeTcs BbIMONHSATL
HUKaKuX Bropokpamyeckux gopMansHocTeit: 06-
pawarbcs B rOCyAapCTBEHHbIE OpraHbl 3a €ro
ouymanbHbIM NpUsHaHWeM, peructpayuen, no-
nyYyeHMemM [OKyMeHTOB 06 OXxpaHOCcnocobHOCTU.
[ina  ycTaHOBNEHWS  pexuma  rpaxgaHcKo-
NpaBOBOW OXpaHbl HOy-xay 6ydeT AOCTAaTOYHO
nuwb cobnic™ ycrosus, npedyCMOTPEHHbIE B
cT. 1465 TK PO®. [pn 3T0M nepBoHayanbHO B
CT. 1466 3akoHOMpOeKTa HampsMyl nponuchbiBa-
NoCh, YTO «Ans BO3HUKHOBEHWS W OCYyLUeCTBne-
HUS UCKITIOYMTENTbHOTO MpaBa Ha CEeKpeT Npous-

BOACTBA peructpauun Takoro cekpeta He Tpeby-
etcsa» [2].

MpuHATOE 3aKOHOAATENEM PELIeHNe UCKMIO-
YNTb M3 TEKCTa YTOYHSIOLLYIO HOPMY O HEperucT-
pauuM npaea Ha Hoy-xay, no-sugumomy, oby-
CMOBMEHO HEOOXOAMMOCTBI0  rapMOHW3MPOBaTL
Hopmbl [K P® ¢ mexagyHapoaHbiM npasoM. [Mpu-
HATbIN cTpaHamu CHI MogernbHbIn 3aKOH O pea-
nu3aumi npaB rocyaapctea Ha 06bekTbl MHTEN-
nekTyanbHOW cOBCTBEHHOCT B Chepe Hayku W
TexHonorum ot 2002 r. npegycmatpuBaeT BO3-
MOXHOCTb TOCyAapCTBEHHOW peructpauum pe-
3yNbTaTOB  WHTENNEKTyanbHON  OeSTENbHOCTH,
OXpaHsieMbIX B PEXMUME KOMMEPYECKOM TaiHbI [3].
Peructpaumio Hoy-xay npeanonaraetcs ocyLecT-
BNATH B ABYX hopMax:

1) nobpoBonbHOW, T.e. N0 WHULMaTMBE 0O-
nafatens UMyLLECTBEHHbIX MPaB Ha HOY-Xay;

2) 0653aTeNbHOM, Korga Hoy-xay co3naeTcs
C npuBieYeHmeM BHomKe THbIX CPEaCTB, B YAaCTHO-
CTW, NPU BbINOSTHEHUN FOCY AP CTBEHHbIX KOHTPaK-
TOB Ha NpOBeJEHNe Hay4HO-MCCNenoBaTeNbCKIX
1 OMbITHO-KOHCTPYKTOPCKMX paboT.
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Peructpaumio Hoy-xay nnaHupyeTtcs ocylue-
CTBNATb Ha OCHOBAHWM 3asiBKW, NoAaBaeMon 06-
napatenem UMyLLECTBEHHbIX MpaB, No opmans-
HOMY MpuHUMNY 6€e3 NpoBeaeHNs JKCNepT3bl No
cywecty. WHdopmauuns o Hoy-xay, ero aBTope,
obnagatene MMyLECTBEHHbIX NpaB AOMXHA 3a-
HOCUTLCS B peecTp, nocne Yyero byaeT BblaaBaTh-
CS CBUOETENBCTBO.

MonoxeHnss paccmoTpeHHoro MogernbHoro
3aKOHa BMonHe cornacytotes co ct. 1232 [K PO,
KoTopas JOnyckaeT B Cryyasx, MpegycMOTPEH-
HbiX [K P®, rocynapctBeHHy0 perucipaumio pe-
3ynbTata MHTENNeKTyanbHoM OeATeNlbHoCTM Nno
XenaHuo ero npasoobnagarens. OgHako, ecnu
y4ecTb, YTO AN NpuUMeHeHus ykasanHoro Mo-
[eNnbHOTo 3akoHa ele TpebyeTcs NpuHaTL psg
BHYTPEHHUX aKTOB, TO MEXaHW3M peructpaLum
npaBa Ha CekpeT Npou3BoACTBa AOJKeH 3apabo-
TaTb eLe HeCkopo.

Tenepb BbiLeNUM OCHOBHble MOMEHTBI rpa-
XAaHCKO-MPaBoOBOM OXpaHbl NpaBa Ha Hoy-xay:

a) 0 HamepeHuws npasoobnagarens nosy-
YNTb OXpaHy npaBa Ha CO3faHHbIN 00BEKT ByayT
CBMAETENLCTBOBATL MPUHATHIE UM Mepbl Mo CO-
XpaHeH!o MHGopMaL K B CekpeTe (OrpaHnyeHme
[ocTyna TpeTbuX NuL, BBELEHWe pexuma KOM-
MepYeCKO/ TaiHbl);

0) npaBo Ha NONyYeHHbIN pe3ynbTaT 3akpe-
nnseTcs 3a TeM, Yen MHTEeNNeKTyanbHbIn U Mate-
puanbHblii pecypc Gbin MCMONb30BaH Npu €ero
cO3aHnm (ecrnu Hoy-xay co3faHo paboTHUKOM, TO
npaBoobnagarenem byaeT aBnaTLCA ero paboTo-
[atenb; €Cnu nonyyYeH npw BbINOSHEHUM paboT
Mo rpaxzaHcko-NpaBoBOro JOroBoOpy, TO COOTBET-
CTBEHHO — UCNONHUTEND) [4];

B) OXpaHa MpaBa HaYMHaeTCH HeMoCPEACTBEH-
HO C MOMeHTa CO30aHus CekpeTa Mpon3BoACTBa.

[pyrm  HeoCnopuMbIM  MPEUMYLLECTBOM
HOYy-Xxay SBNsieTcs CpoK ero oxpaHbl. OH 3aKoHO-
[aTeNIbCTBOM HUKaK He OrpaHUYeH U HanpsMyt
CcBsA3aH C cobrogeHnem ycrnosus 0 KoHpULeHL K-
anbHOCT MHOpMaLWK, COCTaBNSAIOLWEN COmep-
XaHue Hoy-xay. C MOMeHTa yTpatbl KOHPUOEH-
LManbHOCTU Takux CBeAEHU MCKIYUTENBHOE
NpaBO Ha CekpeT NPOM3BOACTBA MpekpallaeTcs y
BCeX npasoobnanatenein (ct. 1467 MK P®). Mpu
9TOM He MMeeT 3Ha4YEeHMs, Kakue OCHOBaHUS npu-
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BE/M K pasrnaleHnio WHOopMaLumM: 3akoHHbIE
(pelweHnne npaBoobnagatens paccekpemTb WH-
hopmaLuo) unn HesakoHHble (MPOTUBONPaBHbIE
[eicTBus TpeTbix nuu). Hapsay ¢ 3TMM HaM Tak-
Ke OyMaeTcs, 4To OCTarbHble KpUTEPUM OXPaHo-
CMOCOBHOCTU HOY-Xay He [LOMKHbl Hapyliathes,
T.€. WHOpMaLMA No-NpexHeMy [OSKHA COXpa-
HATb KOMMEPYECKYK) LIeHHOCTb B CUNY €€ Heus-
BECTHOCTM TPETbUM NULAM W K HEW He [LOJDKHO
ObiTb cBOBOAHOMO AOCTyNA Ha 3aKOHHOM OCHOBa-
HuM. CnepoBatenbHO, NPaBo Ha HOY-xay Mpu Cco-
brogeHn BCEX YCIIOBWUM  OXPaHOCMOCO6HOCTN
ByoeT oxpaHaTbes HecCpoyHo.

A 4TO Xe MPOUCXOLUT C UCKITIOYUTESTbHBIM
NpaBOM Ha HOY-xay nocrie yTpathbl MHopmaLnen
ee KoHpuaeHymanbHocM? Yo Kacaetcs npasa
Ha 00BEKTbI aBTOPCKOro MpaBa M CMEXHbIX Mpas,
NaTeHTHOro Npaga, CEeNneKLUMOHHOTO AOCTUKEHMS,
TOMOJIOTMK, TO MO UCTEYEHWUM CPOKa ero LenCTBUS
pesynbTatbl MHTENNEKTyanbHOW [esATeNbHOCTU
nepexopar B obuwectBeHHoe pgocTtosHue. Kak
MOXHO 3ameTTb, B CT. 1467 K P® 3akoHoaa-
Teflb HWYETO He TOBOPUT O Mepexode Hoy-xay B
obLiecTBEHHOE JOCTOSHME. TEM He MeHee, npesa-
CTaBNAETCS PasyMHbIM, YTO MOCne NoTepu «CTa-
TyCa» HOy-Xay Takasi MH(OpMaLWsi COXpaHUT 3a
cobOM YacTb «MoneaHbIx» CBOMCTB U Noboe 3a-
WHTEPECOBAHHOE N0 CMOXET €€ WCMoJb30BaTh
6e3 ybero-nnbo cornacusa Ha 6e3so3mesaHomn oc-
HOBE B TeYeHVe HeorpaHNYEHHOTO CPOKa.

meeT onpeaeneHHyld 0CoBEHHOCTb Takke
MeXaH13M rpaxaaHCKo-MpaBoBOM OXpaHbl Cekpe-
Ta NPOW3BOACTBA MO CPABHEHMO C OXPaHHbIMM
PEXMMaMM MHBIX Pe3yrbTaToB UHTENNEKTyanbHOW
pestenbHoc. CyTb 3alyyTbl HOY-Xay CBOLMUTCS K
YCTAHOBIEHWIO PeXuMa  KOH(UOEHLManbHOCTU
(KOMMepYeCKoil TalHbl) B OTHOLUEHWN OXpaHsie-
MbIX CBEEHWA B cOOTBETCTBUM ¢ DeaepanbHbiM
3akoHOM P® «O kommepyeckomn TamHe» (peq. oT
24 wions 2007 r.) [5]. [ins cekpeTa Npou3BOACTBA
pasrnalleHne KOH(UOeHLManbHON UHMOpMaLLMmM
SBNSAETCS  HeJONMyCTMMbIM,  npasoobnagarenb
0643aH NpeAnpYHUMATL MepbI MO €€ COXPaHEHMIo
B cekpeTe. [103TOMy HeOCTaTKOM HOy-xay cre-
OyeT Npu3Hatb NOTEHLMAmbHbIA PUCK TOTO, YTO
KTO-TO 13 pabOTHUKOB UMK U3 KOHTPareHToB MO-
KET HapyLNTb YCNOBWS KOH(MAEHLMANbHOCTH,
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YCTaHOBMEHHbIE TPYAOBbIM JOTOBOPOM, SMLEH3N-
OHHbIM [JOrOBOPOM, M PacKpblTb CEKPET MPOU3-
BOZCTBA TPETHUM NiLaM.

B cootBeTcTBUMM CO CT. 1231 K P® ucknio-
YnTenbHOE NpaBO Ha HOY-Xay MpW3HaeTcs U OX-
paHseTcs Ha Bcel Tepputopun Poccun. Ha Tep-
pUTOPUN MHOCTPAHHOTO rOCY4apPCTBA MCKITHOYM-
TenbHOE MpaBo Ha CekpeT npoussogctea byget
[eicTBOBaTb, €Cni 370 NpedyCMOTPEHO HaLuo-
HarbHbIM  3aKOHO4ATENbLCTBOM UMM 3aKMKOMEH
MexayHapoaHbIn forosop. OgHaKko, HECMOTPS Ha
T0, YTO OXPaHOCNOCOBHOCTL HOY-Xay MOXeT npu-
3HaBaTbCs HU B KaXAOM rocydapctee, B Gonb-
LUMHCTBE CTPaH NMPUHATHI HOPMbI O 3aLUUTE KOH-
uaoeHymanbHon nHopmaumn. Ha Tepputopum
OOHWX TOCYJApCTB MCMOJMb3YeTCH KOHCTPYKLUS
OXpaHbl NpaBa Ha CekpeT NpoM3BOACTBA (HOY-
Xay), a Ha TeppUTOpPUN LPYruX NPUMEHSIETCS Me-
XaHW3M 3aluTbl KOH(MAEHLWanbHON UHGopMa-
LW OT He 0 6POCOBECTHOM KOHKYPEHLWM,

[MpoBeeHHbIN aHann3 HOpM 3akoHogaTesb-
CTBa N0O3BONSET caenath CrieAytLLue BoiBOAbI:

1) ons yCTaHOBMEHUS PexuMa rpaxnaHCKo-
NpaBOBOW OXpaHbl CekpeTa NPOW3BOACTBA He
TpebyeTcs Npu3HaHWS ero oxpaHocrnocobHoOCTU
CO CTOPOHbI foCcyAapCTBa, JOCTaTOYHO MNULWb 04-
HOro (pakta ero co3ganus. Obnagatento ucknio-

YWTENbHOTO MpaBa Ha Hoy-xay HeobXxoaumo Bbl-
NONMHWTL BCE YCMOBMS, MPEedyCMOTPEHHblE B
cT. 1465 TK P®. B Gyaywem, no-sugumomy,
npegnonaraeTcs OCYLECTBAATL rOCY4apCTBEH-
HYI0 peructpaumio npaea Ha Hoy-xay Ha Lo6po-
BOJIbHOM W 0653aTeNIbHO OCHOBE;

2) CYLHOCTb MeXaHu3Ma NnpaBOBOM OXpaHbl
cekpeTa NPOW3BOACTBA 3aKNOYaeTCs B COXpaHe-
HWM MH(hOPMALMKM, COCTaBMAIOLLEN ero coaepxa-
HWe, B KOHwuaeHUunansHoc. Ero Hepoctatkom
SBNAETCS NOTEHLUMAmNbHbIN PUCK pasrnalleHns
WHOpMaL UK, OXpaHAEMO B PEXUME KOMMepYe-
CKOMW TaiiHbl;

3) CPOK OXpaHbl Mpasa Ha CekpeT NpousBoa-
CTBa Npu cOBNIOAEHUM YCTaHOBMEHHBIX YCIOBUM
OXpPaHOCNoCOOHOCTM HOY-Xay MOXeT HoCUTb Bec-
CPOYHbIN Xapaktep. lMpn 3TOM JOMKHbI CoBnto-
[atbCA BCE KpUTEPUM OXPaHOCMOCOBHOCTU HOY-
Xay, Kotopble ykasaHbl B CT. 1465 [K P®, a He
TONbKO OQHO YCMOBME O COXPaHEHUN MHGOpMa-
LM B KOHMAEHLMANMBHOCTH;

4) MCKMKYMTENBHOE MPaBO Ha CEKpeT Mpo-
M3BOACTBA OXpaHseTcsa Ha Bceit Tepputopum Poc-
CWKM, Ha TepPUTOPUN MHOCTPAHHOTO rocyaapcTea
970 3aBMCWUT OT HOPM HALMOHANbHOMO 3aKoHOZa-
TenbCTBA.
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